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STATEMENT OF THE CASE
Nature Of The Case
Shawn Michael Horn appeals from the district court's orders revoking his
probation and executing his concurrent sentences of five years with two years
fixed for burglary and five years with one year fixed for aggravated assault.

Statement Of The Facts And Course Of The Proceedings
Horn and an accomplice lured Dwight Landale to a park where they
attacked him. (R., pp. 16-17.) As Landale fled, his friend, Eva Mudd, exited her
car with a bat. (Id.) Horn and his associate wrestled her to the ground and took
the bat. (Id.) Joseph Peacock, an associate of Landale and Mudd, called the
police and Horn and Herrera fled. (Id.) They were later apprehended by police.
(R., pp. 17-18.)
The state charged Horn with robbery and it was reduced to aggravated
assault, to which Horn pied guilty pursuant to a plea agreement. (R., pp. 48-55.)
The district court sentenced Horn to five years with one year determinate and
suspended execution of the sentence and placed Horn on probation. (R., pp. 6569.)
A few months later Horn's probation officer filed a report of probation
violation because Horn had "consumed cocaine and alcohol." (R., pp. 72-74.)
Horn admitted the violation and the district court reinstated probation on the
condition that Horn serve 30 days in jail. (R., pp. 83-87.)
Just more than a week after getting out of jail, Horn again violated his
probation by moving without permission.
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(R., pp. 89-91.)

Horn denied the

violation, but the district court found the violation after an evidentiary hearing.
, pp. 98-105.)

The district court then executed the sentence

retained

jurisdiction. (R., pp. 105-09, 111-13.) After receiving the evaluation following the
retained jurisdiction program the district court put Horn back on probation. (R.,
pp. 117-18.)
About five months after being put back on probation Horn stole a
television from Walmart. (R., pp. 120-21, 126-27, 134-35.) This served as both
the basis for a probation violation allegation (R., pp. 150-52) and criminal
charges of burglary and grand theft (R., pp. 172-73). Horn pied guilty to the
burglary charge in exchange for dismissal of the grand theft charge, and admitted
violating his probation by committing burglary.

(R., pp. 179-80.)

The district

court imposed a sentence of five years with three years determinate for the
burglary, concurrent with the prior aggravated assault sentence, revoked
probation in the aggravated assault case, and retained jurisdiction. (R., pp. 18186.) The court later relinquished jurisdiction without placing Horn on probation.
(R., pp. 189-96.) The district court did, however, grant Horn's Rule 35 motion

and reduced the burglary sentence to five years with two years determinate. (R.,
p. 197; Augmentation.) Horn timely appealed. (R., pp. 201-03.)
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ISSUES
states the issues on appeal as:
1.

Did the district court abuse its discretion when it relinquished
its retained jurisdiction over Mr. Horn?

2.

Did the district court abuse its discretion when it denied Mr.
Horn's Idaho Criminal Rule 35 Motions?

3.

Was Mr. Horn denied due process and equal protection
when the Idaho Supreme Court denied his requests to
augment the record on appeal with several transcripts?

(Appellant's brief, p. 7.)
The state rephrases the issues as:
1.

Has Horn failed to show any abuse of sentencing discretion?

2.

Has Horn failed to show that the Idaho Supreme Court infringed
Constitutional rights when it denied his request for augmentation with
irrelevant transcripts?
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ARGUMENT

L
Horn Has Shown No Abuse Of Sentencing Discretion
A.

Introduction
Ultimately the district court executed concurrent sentences of five years

with one year determinate for aggravated assault and five years with two years
determinate (reduced from three years determinate) for burglary. (R., pp. 19196; Augmentation.)

Horn argues the district court abused its discretion by not

granting a further period of probation and by not further reducing the sentences.
(Appellant's brief, pp. 8-12.)

Horn's argument is without merit; the record

supports the district court's exercise of sentencing discretion.

B.

Standard Of Review
"A decision to revoke probation will be disturbed on appeal only upon a

showing that the trial court abused its discretion." State v. Morgan, 153 Idaho
618, _ , 288 P.3d 835, 839 (Ct. App. 2012). "The decision to place a defendant
on probation or whether, instead, to relinquish jurisdiction over the defendant and
order execution of the remainder of the sentence is a matter within the sound
discretion of the district court and will not be overturned on appeal absent an
abuse of discretion." State v. Steelsmith, 153 Idaho 577, _ , 288 P.3d 132, 138
(Ct. App. 2012). Denial of a Rule 35 motion requesting leniency is also reviewed
for an abuse of discretion .

.!sL at_,

288 P.3d at 139.

4

C.

Horn Has Failed To Show That The District Court Abused Its Discretion By
Not Placing Him On Probation After His Second Rider
"It is within the trial court's discretion to revoke probation if any of the

terms and conditions of the probation have been violated." Morgan, 153 Idaho at
, 288 P.3d at 839.

The relevant question facing the court is "whether the

probation is achieving the goal of rehabilitation and is consistent with the
protection of society." State v. Hanson, 150 Idaho 729, 733, 249 P.3d 1184,
1188 (Ct. App. 2011) (citations omitted).
The court first put Horn on probation on November 24, 2009. (R., pp. 6569.) Horn violated his probation less than seven weeks later. (R., pp. 72-74.)
The district court put him back on probation and he was released from jail on
March 8, 2010. (R., pp. 86-87, 89.) He violated his probation within a week. (R.,
pp. 90-91.) He was reinstated on probation after a period of retained jurisdiction
on November 10, 2010. (R., pp. 117-18.) He managed less than five months
before he violated probation by stealing a television. (R., pp. 120-21.) In the 16
months after he was initially placed on probation, Horn spent only eight months
both out of custody and without pending probation violation allegations.
probation culminated in the commission of a new felony.

His

This record alone

shows probation was not accomplishing any rehabilitation and that the
community was not protected. (1/13/12 Tr., p. 26, L. 4- p. 32, L. 22.)
Horn argues that he should have been placed on probation after his
second retained jurisdiction because he had "great success on the first retained
jurisdiction" and "some limited successes during the second period of retained
jurisdiction." (Appellant's brief, pp. 8-9.) "Good performance while on retained
5

jurisdiction . . . does not alone establish an abuse of discretion" in denial of
probation, however. State v. Hurst, 151 Idaho 430, 438, 258 P.3d 950, 958 (Ct.
App. 2011). Whatever rehabilitation potential Horn may have had, that potential
was going woefully unrealized.

The "great success" in the first retained

jurisdiction culminated in Horn committing a new felony only a few months later.
The "limited successes" in the second retained jurisdiction did not indicate a
better result was likely thereafter. Horn has therefore failed to show any abuse of
sentencing discretion by not placing him back on probation for a fourth time.

D.

The District Court Did Not Abuse it Sentencing Discretion By Not Further
Reducing The Sentences
To prevail on a claim that the district court abused its discretion in denying

a motion under Rule 35 to reduce a sentence, "the defendant must show that the
sentence is excessive in light of new or additional information" presented in
support of the motion. State v. Adamcik, 152 Idaho 445, 485, 272 P.3d 417, 457
(2012) (citations and quotations omitted). When a defendant claims a reduced
sentence should have been further reduced, the appellate court will review only
the modified sentence, and the appellant must show an abuse of discretion for
not further reducing the sentence.

State v. Hanson, 150 Idaho 729, 734, 249

P.3d 1184, 1189 (Ct. App. 2011 ).
In support of his motion, Horn testified that he went into protective custody
after execution of his sentences out of fear of having to fight because of his prior
gang affiliations, but that he was taking all the steps he could to improve himself
given that limitation.

(4/23/12 Tr., p. 6, L. 2 - p. 11, L. 10.)
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Although it

acknowledged that it might be "gullible" for doing so, the district court accepted
testimony and reduced the amount of fixed time Horn would have to serve
before being eligible for parole from three to two years. (4/23/12 Tr., p. 15, L. 8 p. 17, L. 9.) The entirety of Horn's argument is that it is "clear the district court
abused its discretion."

(Appellant's brief, p. 12.)

That the district court fully

accepted Horn's evidence despite its reservations, and then significantly reduced
Horn's sentence, shows that the Court was more than generous with Horn. He
has failed to show an abuse of discretion.

11.
Horn Has Show No Infringement On His Appellate Rights By The Idaho Supreme
Court

A

Introduction
The district court filed its judgment after retained jurisdiction on January

17, 2012 (R., pp. 191, 194) and Horn filed his motion for reconsideration under
Rule 35 on January 25, 2012 (R., p. 197) and his notice of appeal on February
24, 2012 (R., p. 201). On August 9, 2012, the date his brief on appeal was due
on first extension, Horn moved for augmentation with transcripts of the February
11, 201 O probation violation dispositional hearing, the June 3, 2010 admit/deny
hearing, the November 8, 2010 rider review hearing, the April 23, 2012 Rule 35
hearing, and documents associated with the Rule 35 motion and ruling by the
court. (Motion to Augment.) The state objected to augmentation with the first
three transcripts, but otherwise did not oppose the motion. (Objection in Part to
Motion to Augment.) The Idaho Supreme Court sustained the state's objection.
(Order.)
7

On appeal Horn asserts the Idaho Supreme Court violated his rights by
denying augmentation with the February 11, 2010, June 3, 2010, and November
8, 2010 transcripts. (Appellant's brief, pp. 12-19.) Application of the relevant law
shows no error by the Idaho Supreme Court.

B.

Standard Of Review
The standard of appellate review applicable to constitutional issues is one

of deference to factual findings, unless they are clearly erroneous, but free
review of whether constitutional requirements have been satisfied in light of the
facts found. State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App.
2003); State v. Smith, 135 Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001).

C.

Horn Has Shown No Violation Of His Due Process, Equal Protection Or
Other Constitutional Rights Because The Requested Transcripts Are Not
Necessary For Full And Fair Appellate Review Of The District Court's
Orders Following Retained Jurisdiction
A defendant in a criminal case has a due process right to "a record on

appeal that is sufficient for adequate appellate review of the errors alleged
regarding the proceedings below." State v. Strand, 137 Idaho 457, 462, 50 P.3d
472, 477 (2002) (citing Draper v. Washington, 372 U.S. 487 (1963); Lane v.
Brown, 372 U.S. 477 (1963); Eskridge v. Washington State Bd. Of Prison Terms
and Paroles, 357 U.S. 214 (1958); Griffin v. Illinois, 351 U.S. 12 (1956)); see also
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State v. Morgan, 153 Idaho 618, _ , 288 P.3d 835, 838 (Ct. App. 2012). 1 The
however, "will not be required to expend its funds unnecessarily"

provide

transcripts that "will not be germane to consideration of the appeal." Draper, 372
U.S. at 495; see also M.L.B. v. S.L.J., 519 U.S. 102, 123 (1996) (indigent
appellant has right to "a transcript of relevant trial proceedings").

Rather, an

indigent defendant is entitled, at state expense, to only those transcripts and
portions of the record necessary to pursue the issues raised on appeal. Griffin,
351 U.S. 12; Lane, 372 U.S. 477.

"[T]he State must afford [the indigent

appellant] a record complete enough to allow fair appellate consideration of his
claims." S.L.J., 519 U.S. at 121. To demonstrate that the record is not sufficient,
the defendant must show that any omissions from the record prejudiced his
ability to pursue the appeal. See State v. Polson, 92 Idaho 615, 620-21, 448
P.2d 229, 234-35 (1968) (distinguishing Martinez v. State, 92 Idaho 148, 438
P.2d 893 (1968)). See also United States v. Smith, 292 F.3d 90, 93 (1st Cir.
2002).
This Court lacks jurisdiction to consider any decision by the district court
prior to the January 17, 2012 Judgment and Disposition entered in both cases.

I.AR. 14(a). 2 The requested transcripts were from hearings that predated the

In Morgan, the Idaho Court of Appeals held that it generally lacked authority to
find orders by the Idaho Supreme Court erroneous and rejected claims that
augmentation with a transcript of a prior probation violation hearing was
constitutionally required to challenge an order revoking probation entered for a
subsequent probation violation. Morgan, 153 Idaho at_, 288 P.3d at 837-39.
The circumstances identified by the Idaho Court of Appeals that would allow
review of this issue by that Court are not present in this case
1

A prior version of this rule tolled the time to appeal during the retained
jurisdiction period.
2

9

appealable orders in this case by no less than 14 months. There is no reason to
believe that a transcript of those proceedings is necessary for "fair appellate
consideration" of Horn's challenges to the orders relinquishing jurisdiction and
denying a further reduction of his sentences.
Horn claims that because the district court recited a procedural history of
the case in its comments at the January 13, 2012 hearing on the retained
jurisdiction, the court must have been relying on information outside the current
appellate record and therefore the transcripts are necessary for appellate review.
(Appellant's brief, pp. 12-14.) All of the information cited by the district court is,
however, available in the current appellate record.
The district court "referred to the statements and recommendations made
by the State" at the February 11, 2010 hearing. (Appellant's brief, p. 13 (citing
1/13/12 Tr., p. 29, Ls. 2-11).) The state's "statements and recommendations,"
and the court's decision not to follow the same, are reflected in the minutes of
that hearing, however. (R., pp. 84-85.) The "explanations of Mr. Horn" at the
next probation violation hearing (Appellant's brief, p. 13 (citing 1/13/13 Tr., p. 29,
L. 12 - p. 30, L. 1)) are contained in the minutes of that hearing (R., p. 105). The

court's statements about "Mr. Horn's exemplary performance on his CAPP rider"
were not "most likely based on a discussion at Mr. Horn's rider review hearing
held on November 8, 201 0" (Appellant's brief, p. 13), but were based on "a good
CAPP report" (1/13/12 Tr., p. 30, Ls. 2-15) which is in the record (PSI pp. 20-27
(9/30/10 APSI)). To believe Horn's claim that the district court must have been
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relying on matters outside of the current appellate record would require this Court
to ignore what is in the appellate record.
The appellate record in this case is more than adequate to review Horn's
claims that the district court abused its discretion by not putting him back on
probation or reducing his sentences even further.

He has therefore failed to

show that the Idaho Supreme Court abused its discretion by denying his request
to augment with transcripts of proceedings over which this Court lacks appellate
jurisdiction.

CONCLUSION

The state respectfully requests this Court to affirm the district court's
orders relinquishing jurisdiction and reducing the sentence for one, but not both,
of Horn's felony convictions.

DATED this 6th day of February, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of February 2013, served a
and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

Deputy Attorney General
KKJ/pm
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